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!(ou have asked for our legal opinion on two questions relating to Bay County's
implegjjentation of the apportionment process provided for in MCL 46.401 etseq,

Questions Presented

i1 Can the Doputy Treasurcr and Deputy Clerk serve in place of the Treasurer
and Clerk on the Bay County Apportionment Commission and perform the duties
- requirgd of the statutorily required members? If time permits, or in a follow up opinion,
please:gomment abput substitutions for the Prosecutor or the Party Chairs if they are

absen-t;:-g Please refer-to MCL 46.403,

[n addressing this question, it is our understanding that the County Clerk is
incapagitated by illnpss and therefore unable to serve on the Apportionment Commission.
It is fyrther our understanding that the County Treasurer has been unavailable due to a

>

trip taen outside of:the country.

4. What facilities are considered "state institutions” as that term is used in
MCL i-404(g)? The Bay County Law Enforcement Center houses a variety of inmates.
Must they be convicted or sentenced to be excluded? Are they to be excluded in
accordgnce with their home addresses or as part of the Law Enforcement County
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Comn_ﬂssion Distriét‘? In addition, state wards are housed in group homes located
throug]}out the County. 185 state wards were identified in the Bay County census.

. Short Answer
e -There,f;arc no published judicial decisions or Attorney General opinions
adiresging this issye, directly or indirectly, in the context of county apportionment.
Howeyer, it is more:likely than not that a reviewing court would conclude that the Deputy
County: Clerk and the Deputy County Treasurer are authorized 1o serve in place of the
County Clerk and Cpunty Treasurer on the Apportionment Commission,

Wlthm the tunc allotted to respond to these questions, we have not been able to
addres§ your questigns regarding the County Prosecutor and Party Chairs.

who hive not yet bgen convicted, and wards of the State (or for that matter, anyone who
is menfally incompetent) should be incinded. _

i Analysis
4.  Can !Ec Deputy Treasurer and Deputy Clerk substitute for the Treasurer
and ng‘ rk on the Bay County Apportionment Commission?

Bection 3 of the statute for the apportionment of county boards of commissioners,
found-iat MCL 46403, provides for the composition of the County Apportionment

Comnﬁssion; it statgs, in relevant part:

2 Prisa;tjats canvicted of a crime should be excluded. However, prisoncrs

(1) The county apportionment commission shall consist of the
county clerk, county treasurer, the prosecuting attorney, and
the statutory county chairperson of each of the two political
partie§ receiving the greatest number of votes cast for the
officc of Secrotary of State in the last preceding general

| electian.
',I‘he authority of the county clerk and the county treasurer to appoint deputies, and
the scgpe of their guthority, is generally described at Section 1 of the Appointment of
Deputies Act, 1911 PA 74, found at MCL 45 41, which states: '

In all t::ountics of this statc having a population of more than
50,00Q where it is provided by law that the county treasurer,
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’ county clerk and register of deeds shall receive salaries in lien
i of feeg, each of said officers may appoint a deputy or deputies

who_may perform all the official acts which the officer
making such appointment might legally do, and who shall be
paid gerefor from the general fund of the county, such
salaries as the board of supervisors of the county shall.

determine. (emphasis added)

HWithin the t{ime allotted to respond to these questions we have been able to
conduq"f rcasonably extensive research on this issue. We have found no judicial decisions
or Attorney Genera} Opinions that directly or indirectly address this issue in the context
of the''pounty appogtionment process. Therefore, the focus of our analysis has been to

M

identit}{ judicial decisions addressing similar situations,

= -fhe Michigan Court of Appeals in Stewart v Lanier, 16 Mich App 434; 168
NW2d'304 (1969), doncluded that a deputy township clerk is entitled to serve in the place
of the:township clgrk, with no limitations on his power to represent the clerk. The
Stewaff court, quofing an earlier Michigan Supreme Court decision in Kennedy v
VanByren County Qrain Commissioner, 189 Mich 676, 155 NW 733 (1916), stated:

The office of deputy clerk ia one authorized by the statute
" [citation omitted], and unless his powers are limited by the
K statute, he may perform an act which his principal may
perform. [citations omitted]. It was doubtless well
understood by the Legislature that the township clerk could
not always be at his offico to serve the public in his official
capacijy, and by reason thereof, he was authorized to appoint
a depujty clerk to act in his stead in order to expedite public
. businegs, with no limitations on his powers to represent his
princigal. In view of this we must hold that the deputy clerk
: was qualified to sit as a member of the township board.

(emphasis added) 16 Mich App at 437.

We have compared the statute authorizing the appointment of deputy township
clcrks;,%k‘ound at MCL 41.69, to the statute authorizing the appointment of deputy county
clerks gnd treasurers, MCL 45.41. While there are undoubtedly some differences in the
language, they are spfficiently similar such that we believe a reviewing court would find

the anglysis in the Stewart case highly persuasive authority.
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: ,}\s I am sure you are aware, a township clerk actually serves as a member of the
townshjp board, in.addition to performing his or her duties as clerk. Therefore, the
townsHlp clerk is vepted with legislative powers, which in some respects might be viewed
as excgeding those of & county clerk. The Court of Appeals in Stewart, concluded thata
deputy township clerk’s powers included the Jegislative powers of the township clerk,

stating;ii

g} Clearly under statute and under the Kennedy case, the deputy
g clerk ig vested with legislative powers and may sit as a voting
i membpr of a township board in the absence of the township
| clerk. :16 Mich App at 437.

-f[he fact that the Court of Appeals concluded that a deputy clerk could -assume
what o,}"e essentially legislative functions on behalf of the clerk, is significant in this
siuatign.  Generally speaking, public “officials who hold legislative functions are
accordgd a broader range of discretion. The fact that a deputy could exercise this range
of disggetion is significant because apportionment commissioners are ‘deemed fo be
essentiglly exercising a local legislative funcion. In re Apportionment of Allegan
County: Board of Sppervisors — 1968., 13 Mich App 692, 695; 164 NW2d 665, 666
(1 968);;9‘.' O’Conngr v Eckhardt, 23 Mich 150; 178 NW2d 150 (1970) [apportionment is
an adfjinistrative function and should have tho lcast possible interforence from the
judiciggy.] - |

)

4n analyzing ihis question, we considered other legal authority that would suggest
that thg Deputy Clerk and the Deputy Treasurer are not authorized to serve in place of the
Clerk l*xd Treasurer on the Apportionment Commission. The Michigan Supreme Court
in the gase Tower v Welker, 93 Mich 332, 53 NW 527 (1892), stated that, in general, a
dcputy?city clerk (who like a county treasurer, does not have a legislative role) is entitled
to exeﬁ:ise all minigterial duties which the clerk has a right to perform. An argument
could Be made that pecause county clerks do not inherently have legislative powers, if is
hot appropriate to expand the Deputy’s powers to include substituting for the Clerk in
exerciging the stamtorily prescribed legislative function of serving as a county

apportipnment commissioner.

Furthermore, we Iooked at numerous other state statutes that establish various
boardg’knd commissions Wo found over 270 instances where state statutes specify that a
“desigce” may serye in place of the public official designated to serve on the particular
board ‘or commissipn. An argument could be made that, as a matier of statutory
constmjption, since: the county apportionment statute does not contain language
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speciﬂj:ally aumoriéing a designee or deputy to scrve in place of the clerk or treasurer,
only thi named public official is eligible to serve.

- We point ouf these competing arguments simply to highlight the fact that therc is
not a dpfinite, clearvcut answer to the question you have asked. Nevertheless, we belicve
that it Js more likely than not that a reviewing court would conclude the Deputy Clerk and
Deputy Treasurer gre allowed to serve in place of their principals on the County
Appogjionment.  Therefore, we recommend that the Apportionment Commission allow
the Dgputy Clerk and Deputy Treasurer substitute for the Clerk and Treasurer, if the
Clerk jind Treasurer desire for them to do so.

2. What jtems are considered state institutions pursuant to MCL 46.404(g)?

ThIS statute gtates, in relevant part:

Sec. 4. In apportioning the county into commissioner
districts, the county apportionment commission shall be
goverped by the following guidelines in the stated order of

y importance:
. L ER XN

(&) Residents of state institutions who cannot by law register
in the county as electors shall be excluded from any
i consigeration of representation.
iiStated somewhat differently, we understand your question to be: who should be
excluded as elector§ pursuant to MCL 46.44(g)? In this regard, refcrence must be made
to Stagf: election law for an explanation of who cannot by law register as electors.

£As you know, every U. S. citizen who is not less than 18 years of age and is a
residgt of the stata for not less than 30 days is entitled to be registered as an elector in
the tgwnship, city, or village in which he or she resides. MCL 168.492. Notably,
howe\!pr, the Michigan Constitution at Article 2, Scction 2 provides that the legislature
may gkclude mentally incompetent persons and persons committed to a jail or penal
institytion from vofing. Thercfore, the question becomes, whether state lawmakers have
promijigated laws prohibiting mentally incompetent and jailed persons from voting.

*0ur review of the state election law did not uncover any statutes prohibiting
menigily incompotdnt persons from voting or registering to vote. Therefore, because all
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mcntaﬂ]y mcompetcnt persons may vote, they may not be excluded and as a consequence,
shouldibe included;in the apportionment count. This is so even if the person has not
actually changed hig or her legal residency to the state institution. It appears that if the
persarj:could change residency if he or she desired, see 1979 OAG 5512, p 237, thcn the
puraowshould be counted as an elector at the locatmn of the institution. _

-The same general rule applies to Jallcd persons not convicted and awamng tnal
They p:tam their right to vote and to register to vote. Arlee v Lucas, 55 Mich App 340
(1974} MCL 168.758(1)(f) defines an "absent voter" as a person who cannot attend the
polls q:l election dpy becausc of being confined in jail awaiting arraignment or trial,
'I'herafprc. any inmate detained and awaiting amraignment or trial is eligible to vote or
registgr to vote. However, for residency purposes, we believe it is appropriate to vse the
placc whcre the detaince is registered to vote as the detainee’s legal residence. Arguably,
in the gituation in which an inmate will be detained for more than six months and is from
8 coun;y other than Bay, the inmate should be considered an elector in the location where
the m;hate is detained. However, becausc most inmates are either convicted or releasod
thhm isix months, ghis situation will seldom present itself.

,j';fI hope that ﬁus letter adequately answers the questions you have posed. If you
need gy further asgistance, please do not hesitate to contact us.

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

e B, gp @)

James R. Lancaster, Jr.

JRL/v[m

ce: :chhael I, Hodge Esq.
TcrcnceA 'I‘homas, Esq.

LAun.mma.a\oooocqup
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